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NCAE News Brief 2010, #18
May 7, 2010
NCAE Executive Vice President’s update, week ending 4/7/10.
· NCAE SUMMER MEETING AND AGRICULTURE TOUR. August 4-6, 2010 in historic Sacramento, CA.  Join us to tour CA agriculture including vineyards, fruit, vegetable, and other production facilities and learn about coming Agricultural Employer challenges.  MARK YOUR CALENDAR NOW, details and registration information coming soon. 

· Department of Homeland Security (DHS) releases 2009 statistics on Non-Immigrant admissions to the U.S.. This document reports 2007, 2008, and 2009 admissions including H-2A and H-2B workers and dependents (page 4.)  Note that H-2A admissions nearly doubled from 2007 to 2008 as more growers attempted to utilize the legal process for obtaining workers, but possibly due to the economy, possibly due to concern over new rules admissions dropped in 2009.  H-2B admissions appear more closely linked to the economy and have dropped notably each year 2007 through 2009. http://www.dhs.gov/xlibrary/assets/statistics/publications/ni_fr_2009.pdf
· Child labor is in the press again, and will be all season. If you do not have, and strictly enforce a policy of no children in the fields at your farm, you need to do so immediately. If you have, or soon implement, a policy be sure it is writing, is clearly communicated to ALL employees, your communication is well documented, and that you strictly enforce the policy.  Secretary Solis has clearly stated, repeatedly, that 2010 will see very aggressive enforcement of agricultural child labor issues.  DOL, Department of Justice, members of congress, advocacy groups and others believe there is still widespread (and forced) child labor in U.S. agriculture.  They have enlisted the press and advocates to help them find examples this season.  All agricultural employers must work hard to be sure you are NOT one of the examples.  This issue is not going to go-away, the only defense is 100% compliance. http://hosted.ap.org/dynamic/stories/U/US_CHILD_FARMWORKERS?SITE=MOSTP&SECTION=HOME&TEMPLATE=DEFAULT
· Intern or Employee? I continue to read local newspaper articles about farms embracing “intern” or “apprentice farmer” programs.  It is concerning that all of the articles I have read tend to openly admit that while the intern/apprentice benefits by learning about the real work of agriculture, usually specialty fruit and vegetable production, that the farm directly benefits because reliable farm workers are so hard to find. We do not want to discourage intern or apprentice programs, when run properly they can be an important learning opportunity for the next generations of farm and agri-business owners and managers.  If you are using, or considering an intern/apprentice program however be sure you fully understand the Department of Labor (DOL) and your own state’s interpretations and enforcement priorities on the issue. If DOL and/or your state determine that your “interns” or “apprentices” are employees then you would become liable for minimum wages for hours worked, housing (including inspections/approval) and transportation if they have come farther than commuting distance, and they would be considered corresponding workers if H-2A workers are involved.  Based on comments by DOL relative to planed activity of their Wage and Hour Division enforcement people, they will be looking more closely for these programs as well as the “independent contractor” versus employee issue in 2010. States will certainly follow DOL’s lead.
The following link will lead to DOL Fact Sheet #71.  According to DOL if you can answer yes to all six, your intern program is probably OK but if you answer no to even one of the questions then the intern may qualify as an employee.  I believe points #1 and #4 may be difficult for many agricultural employers to substantiate without careful pre-planning and documentation, and #3 has been stated by growers as a reason for bringing on interns in some local news articles published last season.   The bottom line is that while internships and other training programs remain important pathways to encourage and train the next generation of agricultural workers and employers, this is another area the be extremely cautious so you do not set your operation up for DOL or state enforcement actions. As with all employer responsibilities, the time to understand and plan for compliance, and to set up a policy of documenting your actions, is before you begin the program rather than after the DOL or state regulatory enforcement letter or visit has occurred.  http://www.dol.gov/whd/regs/compliance/whdfs71.pdf
· The House Ways and Means Committee was to hold a hearing Thursday (5/6/2010) to discuss new funding requirements for state unemployment insurance (UI) programs. These programs were supposed to be forward funded but many states failed to build sufficient reserves and 34 states have had to borrow from the federal government to pay regular unemployment benefits. Congress may require states to rebuild reserves.  See the testimony from NCAE ally Doug Holmes of UWC:  http://www.ncaeonline.org/associations/5889/files/House%20W%26M%20Testimony%20May%206%202010.pdf
· The attached EPA documents announce that we can expect EPA to issue a Notice of Proposed Rule Making (NPRM) relative to Agricultural Worker Protection Regulations. The NPRM is expected mid 2011 and preliminary discussions have included plans to further reduce potential for human exposure (farm worker and children’s exposure key points in discussion), enhanced enforcement authority and penalties, increased training and record-keeping requirements, more hazard communication requirements.)  Although NCAE has not been directly involved in discussions with EPA to date, we have provided input and information via participants in the EPA’s Pesticide Program Dialog committee (PPDC) on the Agricultural Worker, Agricultural Employer, and Children’s (in field and worker’s children) areas.  We will continue to follow and offer comment on the issue both directly to EPA and through the groups most directly involved in the issue. http://www.epa.gov/pesticides/ppdc/2010/april2010/session6-workerp.pdf
http://yosemite.epa.gov/opei/RuleGate.nsf/byRIN/2070-AJ22
· Agricultural Quote of the week:  “No other economic group in the early nineteenth century was the recipient of so much free advice, practical and impractical, as were farmers.”  Paul W. Gates from The Farmers Age: Agriculture, 1815-1860. 
Until Next Week,
Frank
News articles and citations of interest for week ending 5/7/10:
May 6, 2010. Keyword:  H-2A.
America’s Voice.  I don’t yet know much about the group “America’s Voice”, but this is a good listing of coming issues/regulatory potentials.  See: ”III. Employment Verification--- The proposal establishes a new biometric identification and employment verification system to prevent the employment of unauthorized workers.---  Within 18 months of enactment, the Social Security Administration (SSA) will issue fraud- and tamper-resistant social security cards that include a photograph and biometric data.---“   and part IV. For comment on AgJOBS and a new proposed visa category (H-2C) for non-seasonal, non-high-skilled workers.  An H-2C program could, if properly implemented, offer relief to the diary and other livestock related industries and help eliminate some of the confusion and difficulty of agricultural users of both H-2A and H-B programs where needs are not seasonal.

 http://americasvoiceonline.org/research/entry/repair_proposal
May 3, 2010. Keyword:  H-2A
Agri-Placement.  See the attached link to NCAE Member F. Brandon Mallory’s newsletter featuring ag employer information for the North East US.  

http://www.agri-placement.com/marchnewletteraps.pdf
May 5, 2010. Keyword:  Undocumented Workers.
Des Moines Register.  This particular article is critical to former Iowa Governor Terry Branstad, current Republican hopeful, and is specific to the issue of undocumented/illegal residents however the following quote should be used in analyzing anything that ANY candidate says about ANY issue “There's something wrong when those who want to be governor [or any other office] either haven't read a four-page report [or the legislation/regulation/proposals---], or have read it and are giving voters an incomplete picture that risks demonizing people who have no voice.”

http://www.desmoinesregister.com/article/20100505/OPINION03/5050334/-1/SPORTS16/Tell-whole-story-about-cost-of-illegal-immigrants
May 5, 2010. Keyword:  Agricultural Employer.
California Farm Bureau.  Expect continued and growing emphasis on heat illness prevention. CA and several other states have implemented specific regulations regarding temperatures, working periods, and in some cases prescriptive mitigations.  Other states will follow.  At the current time agricultural health and safety experts are not in complete consensus over what protection/mitigation methods are best resulting in differences among state regulations so it is important to fully understand what your state requires as penalties for non-compliance will be heavy.

http://www.cfbf.com/agalert/AgAlertStory.cfm?ID=1527&ck=5CCE8DEDE893813F879B873962FB669F
May 3, 2010. Keyword:  Agricultural Labor.
Monthly Review.  Article critical of UFW.  We are not familiar with the publication and will not comment on what is said, but have ordered the book, Matt and Frank plan to read it for background.
http://www.monthlyreview.org/100501yates.php
May 3, 2010. Keyword:  Agricultural Labor.
Seattle Times.  Good article on current agricultural labor situation in central Washington quoting two NCAE Members.
http://seattletimes.nwsource.com/html/localnews/2011767054_apwafarmlaborpool.html
May 3, 2010. Keyword:  Agricultural Labor.
ERE.net.  A good summary of how the Arizona SB-1070 legislation will have impact to employers all over the US.  The authors believe it will impact the flow of agricultural workers to many other states.
http://www.ere.net/2010/05/03/how-the-arizona-immigration-law-will-impact-every-hr-function/
April 28, 2010. Keyword:  H-2A.
Farm and Ranch Guide.  Another good article on the need for workable H-2A rules and positive reform “---more than 90 percent of those working in agriculture agreed that a workable H-2A foreign guest worker program is essential in providing American farmers with a dependable, legal supply of labor.”

http://farmandranchguide.com/articles/2010/05/01/ag_news/letters_and_editorial/edit4.txt
April 28, 2010. Keyword:  Agricultural Employers.
NPR.  Until regulations begin to emerge both employers and employees will continue to wonder what the health care legislation will really mean.
http://www.npr.org/templates/story/story.php?storyId=126323601
April 27, 2010. Keyword:  Agricultural Employer.
Fresh Cut. Thanks to Matt Milkovich for the column in Freshcut.com. 
http://www.freshcut.com/pages/news.php?ns=3809
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Completed 5/6:  MCoffindaffer
NCAE News Briefs 5/6/2010

1

