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L_ist of Topics To Be Covered In
Today’s Presentation

THE REVISED I-9' FORM — WHAT"S NEW?
STATUS OF DHS'S “NO MATCH RULE™
DHS and WORKSITE ENFORCEMENT

OVERVIEW OF PRIVATE RICO LAWSUITS BASED ON
LACK OF IMMIGRATHON LAW CONMPILIANCE

H-2A TEMBPORARY ALLIEN EARMIWORKER REGUILATIORY
REEORIVI

STATE ANDIEOCAL IEAWS REGUILATHNG EIVIPIE@NAVIEINA
INSIRS ESIVIMIGRANN GINFCONNIEXIN

STTATIUS OF EERDERAITHIVIMIGRANHON REECRIVI
FEGISLEATHGON



The Revised I-9 Form - What’s
New:?

¢ New I-9 Form must now: be used

» New I-9' Fermi cani be identified anadldistinguished
from| prioex forms because It lists the date 2-2-09 on
e lvettonm rgnt CoIMEr: Ol each page

& e new IE9 Eerni and accompanying - Handheek fior
Employersi(lstrictions e Completing therEemnm I
ORIl e enianealas aewnleanznle PIDESal
WIALISCISIO BV BN Calererdereafaitiner Ui sy
CIzenshipranalimmigrauenISEVICES (USELS)) &
WENCHIGIRDIS ST air=600=87 55268



http://www.uscis.gov/

The Revised I-9 Form - What’s
New:?

& [he five documents listed below: have heen removead
firom List A of the List ofi Acceptable Documents:
& Cerntificate off ULS. citizenship (Ferm N-560ior N-561)
# Certiificate of Naturalization: (Eermi N-550 er N-570)
« Alien Registration| recelpt Card (1-151)
+ Unexpiredl Reentiy: Permii (Ferm 1-327)
« UnexpireaiRefugeeiiavel Document (Fermil=571)



Status off DHS “No Match’ Rule

¢ On August 15%, 2007, DHS published its final “no-match™ rule
In the Federal Register

 Implementation off DHS™ finall rulewas initially enjeinediby a
federal judge; Inrespense, DHS reissued a propesed
supplementany/ruie oniiviarchr 265 200616 eVercome: jJudgers
ERJections

9 PBropoesedisupplenmental rulerdees net change pProcedunes o
SUlstantiverrequirements eirergraiuie

9 Einalrevised = ne=malch-tlepuplISHEd eniOCienerZs, 2006



Summary of the Final DHS Rule

Key components of the enjoined rule include the

following:

+ Upon receipt off a ne mateh letter from the DHS, or SSA,
anemploeyer would have e review: theletter- within 30
@day/s ofi ItS| receIpt 1o detemine WhHether It properly,
iecoradedithe listed emploeyees: names and secieal
seclry numver (SSIN) e alien docuiment numBEN

& |7 the employerreperteaitneInieHMaenN CoMECHN GRS
[=EOre\VVEZGrmMSH I mUST ComimMVItAINE enmpleyee
tat e enmployeepioVIced aceliie miormaen liFtie
EMmployeedId ERetteN e eR aceuELel\; e
enipleyermustaskatne empleyeeiio asceriaiand
COIECHINE preI eIt uIIERRPROPITALE 2gENCY.



Summary of the Final DHS Rule

¢

¢

Tthe employer and employee have 90 days from the receipt of
the agency: letter within Which te complete this proecess

[T during the 90-day penod the employee provides corrected
Information; the employer s respensible fior Veriying the
correction withi DHS er SSA

[iFat tiierenaieiithe 90-02y PEHed thie enpleyerr cannoei ohiain
Venication fremrDHS 6l SSA that the decuiment 1 guestienis
acceptanie; thenrueemployerwilitnave o) take action e
[ErmInaie e empleyee ol faCertneNisketnal DIHS ey e tial
[iThaciconstriciverkneywleaae et tne EmpIcyEeWas
Unauherzed



Summary of the Final DHS Rule

& I at the endl of the 90 days the employer cannot
ebtain verification, It has an additienall 3 days Within
Which tercomplete a new 1-9 Fomm fer the employeg,
USINg tile;same procedures;as i the employee Were
newly nired

& e employer may nobaccepl:any cocuient
[efierencediniteWtiEn netcE that IS dispuied; e
enmpleyermustreguirethat-araecumentestaniisning
[ERU GITEERUN ZRENVGIK EUNBIZANGR ContaInie
onloiee)reloif)



Summary of the Final DHS Rule

¢ An employee that follews DHS” precedures would
have a “safe harboer.” It would net be considered by,
DHS terhave constructive knewledge that It
empleyediunautholized Woerkers

o An emploeyer that fialls to; follew the proceaures) set
ferthinm DIES ruleweulaiee considered By IDHSHo
HaVve:constiuciVve knowiedgetnatizemployed
UREULRGIZEANVGIIKENS;



Summary of the Final DHS Rule

& DHS® supplemental final rule remoeves the section that
stated that employers who re-verify documents listed In
e matchi letters would have a defense against
discrimination allegations hased o decUmEnt anLIse
PIOVISIONS Gif cUIent Immigraticniiaw.

¢ Correction off SSINSican be Verfied threughithe Secial
SEcURBy/ NUmBErR\erfication System: I Can l9e
ACCESSEHNGUERNILIEE AVIESSENE BV EImpI Yl SsHvaiim
OIyACIEpHONE alrd=B00Ey T 2-6270, IDIHISICANNE
CONLACIEE GG ANSAVERSILE at T AV AIGCENI GV O)
ielephonically aisi=c004 2=V 105



http://www.ssa.gov/employer/ssnv.htm
http://www.ssa.gov/employer/ssnv.htm
http://www.ice.gov/
http://www.ice.gov/

Common Scenarios Likely Faced by

1)
2)

9)

%)

Employers under DHS” Final Safe

Harbor Rule

Employer receives no match letter and signs It

Employer receives ne match letter but employee
used SSINFn Section 1 of the -9 Eerm; enly and
AIGNRFE USellibas a woerk autherzation decument

Empleyer receivesine match letierand employee
S SSINFasWork auieliZailen decUment

EmpleyErRIeCEIVES arneNmatcheeF e ienizle
EMPIBYEENVACHIGWAISHTIAHAEE UG GIE GL
Change e amEeRerSSIN



Common Scenarios Likely Faced by

9,

9,

/)

8)

Employers under DHS” Final Safe

Harbor Rule
Employer receives a normateh letter for an employee
Whe Was Unauthorized to Work When hired Ut now.
claims to be authoerized

Emploeyer receives ne match letierwhich listsia
NUMIBEN Gff seasenal employEeesiwino; are net
employed atthe time tieleierris receivea

Empleyerniies el anercontracio e fansitoe
COMPIyAWIFHENReNTELCHNUIE

EmployeereiisieaienameNaiciN eter il
enipleyerreceIVESINEERENEENtIReRMaueRIthat the
EnipleyEENSNBEULNGIIZECNONVOIK



BEST PRACTICES - SSA
AND DHS “NO MATCIH™
REQUIREMENTS



Best Practices
SSA “No Match” Letters

¢ Follow the directions In the letter from SSA

& Act upon the “no mateh letter. Employers face potential
penalties fromithe IRS for fallure to take steps to correct VW-2
Eerm filings.

9 Provide listed employees withwitten netice of: tie
“mISmaten and ConFrmWREIRE tREIF RAMES and SSINS\Were
accurately reponed

¢ lira clercal mistakenwas meade; corec Ity filing Eomi=\W=2c

9 liiFteramerancrSSINNWWere repoied aceraiel; requirerine
enipleyeeio el oM UPAVITARS SAENGNESeIVE tieiprelen



Best Practices
SSA “No Match” Letters

o | employees fail to correct the problem with SSA and show.
Up again In anetner “normatch letter, consider disciplinary.
action or termination, unlessia reasenanie explanation;Is
provided by employee

¢ lifitne employer hasia pelicy reguiing applicant to; proviae: tiue
andiaccurateriniiermation n completing enployment
INTerMEatIen; stchlas the: VW=2Ea)i,, thlS meay preViee alasis
eI lermImanenRHer neREConplIant enpleyees

9 Docunentaliistepsiiakentio complyANVIttHES e MalcChE I Eters
INCIUGING ESPeREINGIe SSA, NeWIING EMPIGY/EES; and Sieps
lakenfierensureenipleyee compliance



DHS WORKSITE ENFORCEMENT

Bush Administration

& Significant Increase In enforcement during the past
several years

& Algust 2008 alene:

— Howard Industraesi— 595 arfests
— Dulles International Alrpoert— 42 arnests
— Mills Manuiacturing Company, Asheville; NC = 57 arrests

& |mageprogicn
9 E- Ve program
&\ orksitelemioncement directedrat tnavtheized aliens



DHS WORKSITE ENFORCEMENT

oA’
em
hel
em

Obama Administration

‘No Mateh™ regulation will help

ployers ensure workers are legal ana
9 tie gOVERNMENRT Crack dewn on

ployersiwhe knewingly hire illegal

\WOFKEYS.

¥ Expanding crminalinvestigations agaiast:
cmpleyers Whoe knewWiRgIy alreNarge

RUMBERSIeltIIegalralIens;



OVERVIEW OF PRIVATE
LAWSUITS BASED ON LACK OF
IMMIGRATION CAW
COMPLIANCE



T raditional Federal Claims

» Migrant and Seasonal’ Agricultural
\Worker Protection Act 29 ULS.C.
881801 et.seq. (“MSPA™)

& =air Cakor Standards Act, 281U.S. €.
88120 et.seq), (“ELSA™)



T raditional Federal Claims

¢ VISPA [Damages

& Actual damages

& Statutory damages of upi 1o $500/persen Per season
($500,000 cap)

» N0 Attorney s fiees

¢ EILSADamagEes
< \ViiRimumwages
2 Efo|uffefziteelelelpplzlofes
& ALIOIIEY S TEes



Racketeer Influenced Corrupt
Organizations Act (RICO) Lawsuits

¢ RICOIs a federal law: that 1S used by: the federal
government te bring criminal charges against entities
alleged 1o he engaged In corrupt practices

¢ RICO alse allews private: parties telarng civil
lawsuits agaistindividtals and erganizations alieged
10 ave conspired tervielatercertain ciaminal Statuies;
UAErERY CalSING EConEMIC ARG GLIENS

9 RICONasieen useaiy PHVAIEPAIIES 10/SUE
empleYErs Base ehrallegaeRs Al tnE Empleyer
VielaieaNederaiNmmie e Ews



Incentives for Private LLawyers to Bring
RICO Lawsuits

o [ypically mvelves class actions invelving a
large numiloer of employees hased on
allegations of pelicies andl practices that are
company-wide

¥ A large: class ol Werkers can receIve triple
PIGVER daMagES

¥ ElainuifisE WA/ erS CanNe CEIVE EliGIIIE)/SHIEES
fIeNI CoMPANNAIS iEY/ arerScCEsSH iUl



Typical Claims in RICO Lawsuits

¢

egally authoerized workers allege that employer hired illegal aliens in
order to depress Wwages, thus injuring the legal workers whoreceived less
Wages

A husiness competitor alleges that a nval undercut a competitive bidding
priecess by hiring 1liegall aliens, thereby enablingl it to: underhid andiget a
contract

Employer and Itsilabor contracto) o1 enmployment agency/. conspire torie
[liegalialiens anclhareoer them: by previcing ieusing analderse) terdepress
Wages oif all WoerKers; thereny Increasing| profits

Empleyerrancia 2o ContEcior cConspIre e ing alienWerkers Inte ine
UPS) URGERHETNCOITECH temperan/ andiseasenaifguesiWorkerprogram in
Qe 1o, ey IESSEMWAGES and Proglan Costs, tHEEny/ GeprVInGg tHE GUESE
WOIKErSI oI TN PIePEMVEOES NE ENEis



Employment Practices and Documents Scrutinized
In RICO Lawsuits

& LLawyers bringing RICO lawsuits seek documents and
iecords related to e hirng practices ofi employer

& Seek copies of all 1-9 Ferms fior 4 year perod prioj te
filling of lawsuit

& Seek coplesi ol Sociall SECUrty: “noe match Ietters

9 Seekicoplesieiremploeymentapplicaliens; PolICIES,
anadiferms signeai By empleyees

9 EVallaienwnethnerrempleyees completing employment
(oIS eaaieIWiHE ERG IS eIRUSE ar iz nsiator:

¥ SEekInfermaneniElatcoNoNVIIEIERiIEIEMpI 0yEer
PIOVIGESHIGUSTIGMCNVBIHENS



Recent Example — United States District
Court for the District off Colorado

& John Does | — V' v. Moises Roedriguez and
Viara Rodriguez

& EIve migrant farmwerkers ilegally working In
the United States Were recently awarnded $7.8

mllientin danages;asa result of
— A fallure 1o receIverrequied minnmum wage
— \/10latiens Under the  AVWRA
—\/10]atiens el rackeleeinolasispelled ouiinithe R COEct
— Fofesel Elgorelelns

o GlianvEamiilyEamisialseseitl Ed oS 2, 000N eI Eac!
WOrker($40,000otal)



Best Practices — How to Best Place the
Company In a Defensible Position In
Case a RICO Lawsuit Is Filed

& Periodically review: your I-9 Procedures to
ensure that forms are completely filled out

¢ Review yourt record retention; poelicies and
PIACHICES

& e allifnevwenpleyees mvelvesum e hirng
precessinraliNmmIgEueREElaea ming
complignceequIrements ane pPIoVICeEeneser
COUISES 10 EXPENENCET EMPIBYEES



Best Practices — How to Best Place the
Company In a Defensible Position In
Case a RICO Lawsuit Is Filed

Establishia “no match™ policy with regard te: communications
from DHS and the Sociall Securnty Administration (SSA)
[egarding Issues in employment autnoerzation decument
aUthentiIcIty

Implement the “nermatch™ pelicy, Whether It IS pursuant te a
final DS safearer rule or future netifiications fiienm SSA
[Egarding secial secuiity nUMIBErS and NAMIES tial derNeL MaLch
N SSA’S datanase

[DECUIMEN tHESIERS VoU take o el oW-Up Witk EmpleyEees
WihierareNisteaNnnesmatchNeiersinanyeuaVeECEIVEaNioIm
DHS 0 SSA



Best Practices — How to Best Place the
Company In a Defensible Position In
Case a RICO Lawsuit Is Filed

& Communications and fiellow-up withemployees should e
documented in the employees” personnel files

& Document alll'communications Wit representatives; ofi the
gevernment, Including SSA and DHS; Including the date; time,
name, and titlerefi the: persen Speken With and a stunman/ ofj
e ConVErSation

& Estanlishtickler sysiems 1o remind you eff compliance
deadlines estanlished treuonicempany. pPelicy Gl geVErmment
eguiaiien



H-2A Regulatory Reform

& Failure ofi comprehensive Iimmigration referm ana
“no match™ rule prompted \White House te promise
iegulatery. refermi proposals in August 2007

¢ Bush Administration’s Propesed H-2A Reform|was
Expansive 1n scope

— Recruliment; Waoes; eusing allfadaressea

& Earmwerker grelpsiinreatenedliganen eVver
e flelflofes

& EinglrieNsstued DECEmEr 165 2008 and WERLINLG
EieCh e anliaRALYS 20008



H-2A Regulatory Reform

» On May: 29, 2009, Obama Administration (Via
USDOL) suspended new: H-2A Regulations
ISsuied [December 16, 2008; reinstates prior
iegulations;asiin efifiect asofi Januan/ 16;, 2009

& SUspension of new H=2A Regulatiens IS
seheduleaiio gonie effech o Junegs 29, 2009;
alsentjuaicial relies

9 [Eegaiichialiengenas Beeniilea MECERtNAIN
Nertnieareiina(ENedNine g 2009)



IMPACT OF STATE AND LOCAL
LAWS REGULATING
EMPLOYMENT N THE
IMINMIGRATION CONITEXT



Background

& Federal preemption

& Enactment and enforcement of immigration; law
histercally: has been exclusively a fiederall 1ssue

& [1he cunrent employment eligionlity verification law
enacted as pait o IRCA I 1986)contans clear language
preempiing state and lecal enfiorcement of employer
SENCHIeRS 1awWs

» \evertnelessy amniimberoiFSiaeranclocal o eVemmeEnts
HaVerenacied WS tnaIgNee G atienpiie skl e
ExXpressInent el Conoress o regulaie empleymentin
ENMMIgrElenIConext



Congressional Inaction

Estimates indicate that between 10'and 12 million aliens are living and
working|inithe U.S. in 1llegall status

[For the past several years, Congress has failed in; its efifiorts to pass
comprenensive Immigration referm that would address Inadequacies; in the
curment employment verification 1aws and “crack aewnk o the
employment off Undecumentediwaorkers

Anti-immigrant greupsiin a numier ol States and lecalities nave seized
Upenithercengressional imaniity/ terselve the rliegalralien prehieni and
PUsSHEd eI enactment ol State anaiecallawsiand reguiaie e cone UCH of
enployers

ATUmMBEr eifStaies anciecal geVernments nave enacied lavwsiinat duplicate
anefgeBeyend curentiederainmmigrauenlawsitnai relaieterempleymeni

AS GIFSEPIEMWER tHEEWEreNmeretan v 0isiaieranaiecalNawsHelanng to
IMmMIgrEen and enmployment



Status of Federal Regulation

¢ AgJOBS Legislation
« Passed Senate twice
# Included in Comprehensive Bill in 2007
+ [Has now: been re-filed 1n Senate

+ Contains H-2A Referms
— Stieamiinelahner certiicalon pProcess
— Rellefi fiion adverse effect Wage fiate
= ConueiNingaten



AgJOBS

& Earned adjustment of status fior experienced: farmm
WOrKers

& 150 days (or 863 ours) of famm woerk 1n 24 mentn
PEried pror to 12-31-06

+ Get tiempoerany resident (loluercand)status

& VLSt Work required numver of aaysiiniagrculiure

AUAIRG S 16 S Y/ears anfer ENaCnMEN tergel PErmanEni
[EsIdent- (Oreen card) status



AgJOBS

¢ lLabor shoertages, Increased DHS enforcement, the “no
matchi rule,” and RICO! lawsuits make enactment of
AgJOBS Imperative

¢ Y ou can make: a differencel

+ ENcourage your company, Iis suppliers and custemers
ancdhyeurragrculitral assecIaions ooy V/eur
congressienalirepresentatives and Senaters to; stpperi
AQUOEST el



Practical Guidance

¢ [ he DHS \Wehsite offers information, links,
and FAQr’s concerning the new: rule...

WIWWLEIIS GOV,

o Alsoe, the Immigration and Custems
Enfiercement\Wensiieasisome nelpitifups:..

WAAICEIOBY,



http://www.dhs.gov/
http://www.ice.gov/

Recommendations

& DHS’s Safe Harbor Regulation IS new.: efifiective;
SSA mismateh letters likely later this year

& Amend existing templates; previously: used for dealing
effectively withrmismatch letters

& Prepare now: for effective = plan 0= 1o selve laner
SUPRINCONCENS

9 Stey/ lilned fer Euture:Updaies



Wehsiie: Wiwaianblaw.com



http://www.anblaw.com/
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